
IN THE COURT OF SMTI PRIYANKA SAIKIA , MUNSIFF NO. 2, :::::::::::::::: 
SONITPUR, TEZPUR,ASSAM. 

 

 

Misc(J) No. 68/2018 

 

 

09.06.2022  Both sides are represented.  

With this order I intend to dispose of the instant 

Misc(J) Case no. 68/2018 registered on strength of 

petition no. 905/18.  

Perused petition no. 68/2018 submitted by the 

petitioners praying for acceptance of the written 

statement.  

Perused and Heard the learned counsel for the both 

sides.  

The contentions of the petitioners is that due to 

sickness, written statement could not be submitted 

though petitioner/defendant No.3 has appeared and 

sought time to file written statement on 09.02.2018 

which is allowed. On 08.03.2018, the petitioners could 

not give any instruction to their engaged counsel as they 

were seriously sick. The petitioners have hereby prayed 

for acceptance of the written statement as they have not 

negligently failed to submit their written statement within 

time. one medical certificate are enclosed herewith as 

Annexure A & B issued by SDM 7 HO Chariali PHC and Dr. 

BN Sarma Supdt. SDCH Biswanath Chariali. 



In the written objection filed by the opposite 

parties, it is contended that the reasons cited by the 

petitioner is not justified as mistake of law is no defence. 

Upon hearing both sides and on perusal of the 

pleadings, the court is of the considered opinion that due 

to serious illness the petitioners could not submit the 

written statement and if they are not allowed, they will 

face irreparable loss. Therefore, in the interest of justice 

and equity and upon considered opinion that the opposite 

party shall not lose the opportunity to contest the suit on 

merit upon allowing the written statement by the 

petitioner; the said petition is hereby allowed.  

At this point it is pertinent to mention the 

observation of the Hon'ble Supreme Court of India in 

Kailash Vs Nankhu, reported in AIR 2005 SC 2441 ; 

“ The purpose of providing the time schedule for filing the 

written statement under Order VIII, Rule 1 of CPC is to 

expedite and not to scuttle the hearing. The provision 

spells out a disability on the defendant. It does not 

impose an embargo on the power of the Court to extend 

the time. Though, the language of the proviso of Rule 1 

of Order VIII of the CPC is couched in negative form, it 

does not specify any penal consequences flowing from 

the non compliance. The provision being in the domain of 

the Procedural Law, it has to be held directory and not 

mandatory. The power of the Court to extend time for 



filing the written statement beyond the time schedule 

provided by Order VIII Rule 1 of the CPC is not 

completely taken away.” Therefore, from the said position 

of law it can be concluded that the aim of legal process is 

not to scuttle fair adjudication and therefore the 

petitioner is allowed to file written statement with a cost 

of Rs.2000/-. The petitioners are directed to submit 

written statement within 30 days, otherwise this order will 

automatically recall. 

The instant Misc(J) is hereby disposed of on 

contest. 

 

 

 

 

 

 

 

 

 


